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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensati on benefits under the
Longshore and Harbor Workers' Conpensation Act, as anended (33
U.S.C. 8901, et seq.), herein referred to as the "Act." The
hearing was held on September 1, 2000 in New London,



Connecticut, at which tine all parties were given the
opportunity to present evidence and oral argunents. The
followi ng references will be used: TR for the official hearing
transcript, ALJ EXfor an exhibit offered by this Adm nistrative
Law Judge, CX for a Claimant's exhibit, DX for a Director's
exhibit and RX for an exhibit offered by the Enployer/Carrier.
This decision is being rendered after having given full
consideration to the entire record.

Post - heari ng evidence has been admtted as:

Exhi bit No. [tem Filing
Dat e
CX 16 Notice Relating to the Taking of the 10/20/00
Deposition of Robert Hutchinson
RX 9 Att or ney Hornstein’s letter requesting
10/ 24/ 00
a subpoena to be served on Dr. Stephen
Powel |
ALJ EX 13 This Court’s letter sending the 10/ 2
5/ 00

subpoena to counsel

CX 17 Attorney Shafner’s letter filing the 12/01/00
CX 18 Novenber 9, 2000 Deposition Testinony 12/01/00
of Robert Hutchinson
RX 10 Attorney Hornstein's letter filing the 12/ 1
4/ 00
RX 11 Cct ober 16, 2000 Deposition Testinony 12/14/00
of Dr. Powell
CX 19 Attorney Shafner’s letter filing a 12/ 18/ 00
status report
ALJ EX 14 This Court’s ORDER confirm ng the 12/ 1
9/ 00
post - heari ng schedul e
RX 12 Attorney Hornstein's letter filing the 12/ 2
7/ 00
RX 13 June 26, 2000 report of Dr. Powell, as 12/ 2
7/ 00

well as the



RX 14 June 9, 2000 report of Dr. Powell 12/ 2

7/ 00
CX 20 Attorney Kelly' s letter filing 01/ 02/ 01
CX 21 Cl ai mant’ s post-hearing brief 01/0
2/ 01
RX 15 Attorney Hornstein's letter filing 01/17/01
RX 16 Enpl oyer’ s bri ef 01/17/01
CX 21A Attorney Shafner’s letter requesting 01/23/01
the opportunity to file a reply brief
to the Enployer’s late-filed brief?
ALJ EX 15 This Court’s ORDER granting the request
01/ 24/ 01
RX 17 Attorney Hornstein's |letter requesting 01/ 2
5/ 01
t he opportunity to file a reply to the
reply brief. The request was granted.
CX 22 Attorney Kelly' s letter filing 02/ 05/ 01
CX 23 Claimant’ s reply brief 02/ 05/ 01
RX 18 Enmpl oyer’s reply brief 02/ 21/ 01

The record was closed on February 21, 2001 as no further
docunents were fil ed.

Stipul ati ons and | ssues
The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. Decedent and the Enployer were in an enpl oyee-enpl oyer
relationship at the rel evant tines.

3. Claimant alleges that her husband suffered an injury on
Oct ober 20, 1995 in the course and scope of his enploynent.

'Henceforth, Enployer’s brief nmust be sinultaneously filed on

the date agreed to by both sides.
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4. Cl ai mnt gave the Enployer notice of the injury and
death in a tinely fashion

5. Claimant filed a tinely claimfor conpensation and the
Enpl oyer filed a tinely notice of controversion on or about June
29, 1998.

6. The parties attended an i nformal conference on Decenber
15, 1999.

7. The applicable average weekly wage is $790. 84.

8. The Enployer has paid no benefits on either claim
her ei n.

The unresolved issues in this proceeding are:
1. The fact of injury.

2. Whet her Decedent’s lung cancer constitutes a work-
related injury.

3. If so, the nature and extent of Decedent's disability.
4. The date of his maxi mrum nmedi cal inprovenment.

5. Claimant’s entitlement to Death Benefits if Decedent
died of his work-related injury.

6. Entitlenent to an award of nedi cal benefits and interest
on any unpai d conpensation or Death Benefits.

Sunmary of the Evidence

WIlliamD. DeW ck, who was born on Septenber 2, 1937 and who
had a hi gh school education, enlisted in the U.S. Navy at age 18
in Novenber of 1955, serving honorably for twenty years. Upon
his discharge in May of 1975, he went to work for eighteen
nont hs at the U.S. Navy Post Exchange in G oton, Connecticut and
then he began working on October 25, 1975 as an STO Test
Mechanic at the Groton, Connecticut shipyard of the Electric
Boat Company, a division of the General Dynanics Corporation
(“Ermployer”), a maritime facility adjacent to the navi gable
waters of the Thanmes River where the Enployer builds, repairs
and over haul s submari nes.
He remained in that job classification until November 30, 1995,
at which time he took an early retirenment at age 58. (CX 2)
During Decedent’s service in the U S. Navy he recei ved numerous
letters of comendation and these are in evidence as CX 5 and 1-
10.



Joan M DeWck (“Claimnt” herein), who was born on Apri
21, 1945 (CX 11) and who married the Decedent on July 24, 1982
(CX 10), testified herein by deposition on Novenmber 8, 1999 and
Claimant testified that she met Decedent seven (7) nonths before
their marriage, that he was a Chief Petty O ficer at the tinme of
his discharge from the U S. Navy, that he “work(ed) in the
engi ne roonms, whatever they gave himto do in the Navy,” and
that she did not know whether he had been exposed to asbestos
while serving in the Navy. According to Claimnt, Decedent
wor ked at the shipyard as “a test technician for STO ” that his
duties involved, inter alia, testing the tubes and “(a)nything
that was already done, he had to go back and nmke sure it was

right. He was the last one to check everything, make sure
everything’ s all right.” Claimant really did not know rmuch
about her husband’ s work because “(t)here’s a | ot of things he
didn’t tell me because (his work) was secretive.” She also did
not know whet her he had been exposed to asbestos whil e working
at the shipyard because “(w)e never discussed it,” although “he
did say that there was a |lot of funmes and dust” in his work

envi ronnent, and “his cl othes were dusty when he canme home” from
work. (RX 8 at 3-8)

Decedent “was through working in July (of 1995) because he

had been sick, and his final time was November 1t ... his
retirement date.” Decedent’s sickness “started out with a cold
and it turned into bronchitis and he just couldn’'t get rid of
it.” Decedent took an early retirenment, the so-called “gol den
handshake.” He did not work anywhere else after he l|left the
shi pyard. Decedent had received only his U S. Navy pensi on but
no disability from the Veterans Admn nistration. Dr. Steven

Curl and was Decedent’s fam |y doctor at |east since 1982. (RX
8 at 8-9)

Decedent began experiencing breathing problenms in July of
1995, at which tine he “had the bronchitis, the cold he just
couldn’t shake, so that’s why he went to the doctor,” who
referred Decedent to Dr. Steven Powell, a pul nonary speciali st.
Dr. Dham, Dr. Jagathanbal and Dr. Slater were Decedent’s
oncol ogi sts. Decedent’s chest x-rays showed “the spot” and they
called us i medi ately when we got honme and told himto get into
t he hospital because they wanted to do a CAT scan because he had

cancer.” He was admtted to the WW Bachus Hospital for about
four (4) days in October of 1995, and he was |ater admtted for
one week of chenotherapy. After that treatnent course was

conpl et ed, Decedent was brought to the Energency Roomthree or
four tinmes “because he couldn’t breathe and he was havi ng “chest

and abdom nal) pains.” He had no breathing problens or chest or
abdom nal pains prior to July of 1995. Prior to that tinme
Decedent had no other nedical problens. Decedent snoked

cigarettes for about forty years and he passed away on July 29,
1996, at age 58. Decedent and his wife were told by the doctors
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t hat he had cancer but they were not told what caused it. (Id.
at 9-15)

The parties deposed M chael J. Haney on Septenber 27, 1999
(CX 9) and M. Haney, who has worked at the shipyard since
Decenmber 23, 1974, worked as a welder until about thirty (30)
nmont hs before his deposition, at which time he was | aid-off and
retained in enploynent as a senior draftsnman. M. Haney
testified that his work at the shipyard exposed himto asbestos
dust and fibers until at least 1977, that it “was approximately
(around) that time that they started to get rid of asbestos and

go into (or use a substitute material called) Refacil,” "a type
of fiberglass that replaced the asbestos for protection from
burning stuff.” M. Haney used asbestos to cover and protect

conponents or machi nery from being burned by wel di ng sparks; he
even used asbestos as a covering around his arns to prevent arm
burns; he also would “cut a big piece and use it as a pancho
(sic) if (he) were welding in the overhead position” to prevent
wel di ng sparks from falling down on him He also worked in
close proximty to pipe |aggers who were cutting asbestos and
applying it as insulation around the pipes. M. Haney further
testified that overhaul work — - involving the ripping out of
ol d asbestos and replacing it with fiberglass material - - was
especially dirty work because one could see asbestos dust and
fibers floating around the anmbient air of the work environment
“many tinmes.” In his early days at the shipyard M. Haney did
not use a respirator, ear plugs or other safety devices but then
in the early 1980s those devices were nade available to him as
a worker “of the new school.” (CX 9 at 5-16)

Raymond W King, who also served in the U S. Navy unti
January of 1968, was hired on April 1, 1968 at the Enployer’s
shi pyard in the STO Departnent and he first met Decedent in 1976
when he was hired. He and Decedent worked together in the sane
areas nunerous times on the overhaul of already comm ssioned
submarines and he testified that hypostatic testing, for
exanpl e, of a conponent caused asbestos dust and fibers to fl oat
around the anbient air of the engine room after the asbestos
covering was cut by a knife. He and Decedent were exposed to
asbest os when they worked in close proximty to the pipe | aggers
and other trades who were cutting and appl yi ng asbest os. Face
masks of the cloth variety were not provided until the |ate
1970s or the early 1980s. (TR 57-67)

M. King retired fromthe shipyard on Decenber 31, 1995 as
a result of the so-called “gol den handshake.” He worked in STO
all of the tinme at the shipyard except for the four nonths he
worked in Nuclear OSMin lieu of a lay off. While asbestos was
not used on new construction “(s)onewhere around °‘73-'74,”
asbestos was still being renoved from submarines being
over haul ed and Decedent “was mainly in overhauls during (those)
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periods” after Decedent was hired in 1976. Decedent was al so
exposed to asbestos whenever he went on board the Blue Nose
barge or the YTT barge, and for awhile the STO technicians
wor ked out of the YTT barge. (TR 67-76, 91)

Ri chard W Sapi eha, who also worked at the shipyard from
1973 until 1989 as a structural or pipe welder, testified that
he “worked nostly all new construction” but he al so worked on
several overhauls. According to M. Sapieha, “all welders used
the asbestos sheets that we cut off and we used them for
bl ankets because the netal was too hot ... we used them for
supports and in tanks.” Asbestos sheets were used throughout
t he boats wherever needed until at |east the late 1970s when the
shipyard started using fiberglass as insulation. However,
asbestos was still occasionally used around high heat
tenperature but the workers had to sign out for the HY 80.
Wel ders also worked in close proximty to the other trades,
i ncludi ng STO technicians who were performng their assigned
duties. He agreed that there was asbestos al so on both barges.
(TR 76-83)

Paul D. Sanford, who currently works at the shipyard as a
supervisor for Department 272, STO, testified that he was
Decedent’s supervisor, that he first worked with Decedent in
1979, at which tine he was hired, that he (M. Sanford) has
“never seen airborne asbestos at Electric Boat,” that he has
“never seen anybody renoving or working with asbestos, other
t han (those) gaskets that were inpregnated w th asbestos,”
al though he remarked that he could not testify about the
conditions at the shipyard prior to his hiring in Novenber 1979.
(TR 83-96)

WIlliam P. Heuer, who is enployed currently as a test
supervi sor and who has worked at the shipyard since June of
1965, testified that he observed asbestos being used on the
boats from 1965 t hrough 1970, that he saw asbestos bei ng renoved
fromsubmari nes bei ng overhaul ed, that this so-called rip-out is
an especially dirty procedure, that Decedent would not be
i nvol ved in renoving the | aggi ng when he was hired in | ate 1976,
but that he “could be in the conpartnment that they (were) doing
it,” that not nuch protective face gear was utilized at that
time, although paper or cloth face masks were available at a
|ater point in tine. (TR 96-100)

M. Heuer, who was called as rebuttal by Claimnt for
addi tional testinony, testified that he worked several weeks on
t he construction of the U S.S. Nautilus, the first nuclear-
power ed submarine, but not on its later overhaul, that he did
work on the U S.S. Annapolis, a submarine of the 688 Class and
t hat nuch asbestos was used on the turbines, generators, pipes
and ot her conponents of the submarines built in the 1960s and



that this asbestos had to be renoved as part of that submarine’s
over haul process. (TR 101-106)

The parties deposed Robert Hutchinson on Novenmber 9, 2000
and the transcript of his testinmony is in evidence as CX 18.
M. Hutchinson worked for Electric Boat from 1958 until he
retired in 1998 or 1999. (CX 18 at 3) Three or four nonths
after he began at Electric Boat, he was transferred into the
Shi pyard Test Organi zation (the STO). He worked on both new
construction and overhaul. Up until the 1980s he had occasion
to work with or near other trades using asbestos products, such
as pipe insulation, gaskets for pipes and ceiling pipe flanges.
(Id. at 5) He said that the typical STO worker would be using
t he asbestos products in the 1970s and woul d be using flextallic
gaskets into the 1980s. (1d. at 6) When Hutchinson worked in
ei ther the reactor conpartment or the engine room asbestos dust
was visible as floating particles. (1d. at 7) The STO people
wor ked al ongsi de the pipelaggers onboard the submarines and
woul d do so when the | aggers were renopving asbestos during the
over haul process. (l1d. at 8 On occasion, the STO peopl e woul d
remove the |agging thensel ves. (d. at 9) M . Hut chinson
stated that in order to perform hydrostatic testing, the STO
technician was required to renove the asbestos gaskets which if
they were old, would crunble and would have to be picked out
pi ece by piece. (Id. at 10, 11)

While M. Hutchinson did not know M. DeW ck personally, he
stated that a worker would have had nore exposure if he had
worked in the engine room or reactor areas. (1d. at 12)
Hut chi nson was famliar with the Navy's practice of having its
crews participate in the construction overhaul process so they
woul d be famliar with what was going on in their boats. (Id.
at 13) His experience was that naval personnel working in the
engine roomin the 1950s and 1960s woul d have been exposed to
asbestos as a normal part of their duties. (1d. at 14)

I n the 1990s El ectric Boat instructed STO peopl e i n asbest os
renmoval for those tinmes when they were renoving asbestos
gaskets. (1d.)

In his June 9, 2000 report, Dr. Steven L. Powell, a
pul nronary specialist, stated as follows (CX 13)

| have reviewed M. DeWck’'s records from five
years ago. He clearly had a history of
significant asbestos exposure and did, in fact,
die of a lung carcinons. It is safe to assune
that the asbestos is one of the direct causes of
his lung carcinoma and contributed to his death.



Dr. David G Kern, a noted pul nonary specialist, issued the
foll owi ng supplenental report on July 1, 2000 to clarify his
June 28, 2000 deposition testinmny (CX 14, CX 15):

As | nmentioned to you a few hours after | was deposed in the
above matter on June 28, 2000, | made an erroneous statenment
during the deposition when interpreting the results of a recent
article by Richard Hubbard and coll eagues (Lung cancer and
cryptogenic fibrosing alveolitis: a population - based cohort
study. AJRCCM 2000; 161:5-8). In the course of discussing why I
believe that sufficiently intense occupational exposure to
asbestos, even in the absence of asbestosis, should be

considered a sufficient cause of lung cancer, | digressed to
conmment on the nore general issue of pulmonary fibrosis as a
risk factor for lung cancer. In reviewing the evolution of
scientific know edge on this latter issue, | noted that the risk

of lung cancer in individuals with asbestosis was nuch greater
than the proposed risk of Ilung cancer in individuals wth
i di opathic pul nonary fibrosis (IPF). Wile indeed this has been
considered true in the past, in then referring to the recent
el egant article by Hubbard, | erredininplying that this latter
study was supportive of this position. In fact, Hubbard et al
reported a risk of lung cancer in IPF seven tinmes higher than
the lung cancer risk in a control population. The magnitude of
this increased risk is conparable to that observed both in
occupationally exposed asbestos workers and others wth
asbestosis. As noted in an acconpanying editorial by Jonathan
Samet, M D., the Hubbard study will not be the last word on this
i ssue given the conflicting findings of the few studies of this
guestion and the met hodol ogi cal weaknesses in all the published
studi es. Nevertheless, at the present time, | cannot reasonably
argue that the risk of lung cancer in individuals suffering from
asbestosis is substantially greater than the risk in those with
| PF. The remai nder of the comments | nade during the deposition
st and.

Dr. J. Bernard L. CGee, also a noted pul nonary speciali st,
sent the following letter to the Enployer on Novenber 16, 1999
(RX 1):

“Thi s unfortunate gentl eman died on 7/29/96 fromnetastatic | ung
cancer.

“Before 10/20/95, nedical history was unremarkable, at which
time he noted SOB, weight |oss. Chest X-ray revealed a RVL nass
and CT scan indicated Ilesions conpatible wth hepatic
met astases. Initial bronchial biopsy was non-diagnostic but
liver biopsy a netastatic large cell cancer. However, |ater
bronchoscopy showed external conpression of RUL bronchus, RUL
collapse and a wdened carina. He was treated wth
bronchodi | ators, chenot herapy (Taxol and cis-platinum etc.). No
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rales were noted in the L. lung, but a pneunonic episode
occurred by 4/15/96. The liver |esions progressed. No PFTs in
record

X-rays: Show above described mass, etc. but no interstitial or
L. sided pleural disease. By 7/11/96, a L. lung mss and a
I i ngul ar nodul e appear ed.

Fam |y History: Father died from|ung cancer.

Exposure History: Wirked at EB as STO technician from 1976-1995
and served in US. Navy for which no further details are
provi ded. Snoked 3-4 ppd for 40 years is noted in record on
several occasions i.e. 120-160 pack years!

Opi ni on:
As regards the |lung cancer:

a. This cancer should be ascribed to snoking, at |east 100
pack/years; inplying at least a 80 fold |ung cancer risk
The studies of Wnder (ACS) noted in Surgeon General's
report give a relative lung cancer risk of at |least 60 fold
at 60 pack years. This effect is enhanced by the use of non
- filters. These views are set forth by Shopland (JCNI 83,
1142, 1991) and a recent NIH (NClI) publication 97-4213,
1987. The harnful effects of tar contents are addressed by
Zang and Wnder (Cancer; 70-69, 1995).

b. By contrast, the risk of lung cancer in "asbestos workers"
w t hout snoking adjustnents, in the |atest Selikoff report
on heavily asbestos exposed and heavy snoking i nsulators is
3 and simlar in the large recent British studies (HSE).
After snoking adjustment, enploying an estimted overal
snmoking relative risk lung cancer of only 20, the HSE
report indicates a risk of 2 or less, in a series with both
asbestosi s and nesot heli oma. The above figures are overall
results in which insulators and historical construction
workers are included. W stress that nmany subgroups of
asbestos workers show little or no excess |ung cancers. For
i nstance nontextile chrysotile using workers show no ri sk!
This is set forth in the Ann. Occ. Hygiene reports which
i ncludes a sunmmary of the data on friction product workers
who show NO excess |ung cancers. O her studies indicate a
t hreshol d bel ow which no excess |lung cancers occur as in
t he Morgan and Gee chapter and the witings of Browne. This
threshol d effect precludes a |linear extrapol ation fromhi gh
exposure to |l ow | evel asbestos exposure.

C. As regard asbestosis and lung cancer, | believe there are
sound reasons for this association rather than the notion
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t hat asbestos "exposure” directly causes | ung cancer. These
are again summarized in our chapter and include the
foll owi ng considerations. First, the excess lung cancers
occur in those with abnormal chest radi ographs. Second, in
studi es conducted at Yale - there is an associ ati on between
the inflammatory cells in the aveoli and the para-
neopl asti c squanous net apl asi a observed by bronchi al bi opsy
in asbestos workers. Third, asbestos fibers certainly
produce both cell growth stimulating factors and
carci nogeni c oxidizing free radicals.

Fourth, asbestos fibers predom nate in the bronchiolar-
al veolar tissues with few in the large airways (Churg,

BJIM 501355, 1993) where many |ung cancers arise. Fifth,

t he greatest excess |lung cancer occurs in cohorts with nuch
asbestosis. Sixth, thereis directly relevant evidence from
three pathology studies. The two retrospective studies
showed that in cases with lung cancer, 90-100% showed
pul monary asbestosis (Kipen, BJIM 44-96, 1987) |eaving no
room for any cases w thout asbestosis anong the renmaining
wor kers ( Newhouse, BIJM 42:4, 1985). More inportantly Sluis
Cremer found in a prospective study that w thout autopsy
evi dence of asbestosis, there was no statistical evidence
of an excess lung cancer and that risk paralleled the
severity of the asbestosis (BJM 46:537, 1993). Seventh,

there is little or no evidence in the Quebec popul ation
living around the asbestos mnes of an increased |ung
cancer risk in spite of the |ocal anbient air containing
fiber levels several hundred fold higher than those of N

America urban dwellers (MDonald Env. Health Perspec.

62: 319, 1985) and Canus (NEJM

As regards synergi sm between snoking and |ung cancer, this
was an historic notion based on a few cohorts in which
statisticians usually stated "synergi sm cannot be
excluded'. O itself, this is hardly proof. Mreover, it
applies only to few historic cohorts, but not to nost ol der
studies. It requires for its validity an accurate know edge
of the lung cancer risks in life-long non-snokers; such
data, Berry notw thstandi ng, does not exist because, as
Seli koff pointed out in 1972 - he had never seen |ung
cancer in non - snokers! Furthernore, current data sinply
does not support the synergism notion, through it is
reasonable to regard asbestosis and snmoking as "co-
conspirators". Dr. Selikoff’s report of synergi sm(3/12/89)
was doubtful when first proposed by Selikoff in 1965. It is
no | onger valid and should not be cited as relevant to the
contenporary scene.

The EB asbest os exposure in this case appears to be light -
i ndeed how nuch chrysotile was used or remained at EB after
1976? Further, there is no evidence of asbestos related
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pl eur o- pul nonary changes, inplying no to |ight asbestos
exposure. Again, the EB asbestos exposure |latency for this
| ung cancer is acceptable but distinctly short at 19 years,
a contrast with 40 years snoking |atency. |ndeed, the
snmoking risk rises as snmoking i s prolonged. (Gee Ind. Built
Environ 8: 32-5 1999).

To conclude. | consider this lung cancer should be ascribed to
smoki ng and asbestos exposure was not a factor, but famlia
factors are also relevant by increasing |ung cancer risk.

On the basis of the totality of this record and having
observed the deneanor and heard the testinony of credible
wi tnesses, | make the foll ow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm ni strative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
wi tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical exam ner. Banks v. Chicago Grain
Trinmmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U. S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Cui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Terminal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that a claimcones withinits
provisions. See 33 U. S.C. 8920(a). This Section 20 presunption
"applies as nuch to the nexus between an enpl oyee's mal ady and
his enploynent activities as it does to any other aspect of a
claim" Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C
Cir. 1976), cert. denied, 429 U S. 820 (1976). Claimnt's
uncontradicted «credible testinmony alone may constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction,
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
the requirement that a claimof injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Supreme Court has held that
“la] prima facie ‘claim for conpensation,” to whhich the
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statutory presunption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
enpl oynment. " United States |ndus./Fed. Sheet Metal, Inc., v.
Director, Ofice of Wrkers' Conpensation Progranms, U S. Dep’'t
of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the nere existence
of a physical inpairnment is plainly insufficient to shift the
burden of proof to the employer.” U.S. Industries/Federal Sheet
Met al , I nc., et al., . Di rector, Ofice of Wrkers'
Conpensation Prograns, U. S. Departnent of Labor, 455 U S. 608,
102 S.Ct. 1318 (1982), rev'ig Riley v. U S Industries/Federal

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
clai mant need not affirmatively establish a connection between
work and harm Rather, a claimant has the burden of
establishing only that (1) the cl ai mant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oyment, or conditions existed at work, which could have
caused the harm or pain. Kel aita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prim facie case is
establ i shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynment. To
rebut the presunption, the party opposing entitlenent nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynent or worKking
condi ti ons. Kier, supra; Parsons Corp. of California v.
Director, OANCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenent Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Wirks Corp., 22 BRBS 301, 305 (1989). Once cl ai mant
establ i shes a physical harm and working conditions which could
have caused or aggravated the harmor pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enployment. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger
controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Volpe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nmust weigh all of the

evi dence relevant to the causation issue, resolving all doubts
in claimant's favor. Sprague v. Director, OWP, 688 F.2d 862
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(1st Cir. 1982); MacDonald v. Trailer Marine Transport Corp., 18
BRBS 259 (1986).

To establish a prima facie case for invocation of the
Section 20(a) presunption, claimnt nust prove that (1) he
suffered a harm and (2) an accident occurred or working
condi ti ons existed which coul d have caused the harm See, e.g.,
Noble Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271

(1989). If claimant's enpl oynent aggravates a non-work-rel at ed,
under | yi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. GCeneral

Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Works
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents "specific and conprehensive" evidence sufficient to
sever the connection between clainmnt's harmand his enpl oynent,
the presunption no |onger controls, and the issue of causation
must be resolved on the whol e body of proof. See, e.g., Leone
v. Seal and Term nal Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Claimant did not establish a prim
facie case of causation and, in the alternative, that there is
substanti al evidence of record to rebut the Section 20(a), 33
U S.C. 8920(a), presunption. The Board has held that credible
conpl ai nts of subjective synptons and pain can be sufficient to
establish the elenment of physical harm necessary for a prim
facie case for Section 20(a) invocation. See Syl vester v.
Bet hl ehem St eel Corp., 14 BRBS 234, 236 (1981), aff'd, 681 F.2d
359, 14 BRBS 984 (5th Cir. 1982). Moreover, | may properly rely
on Claimant's statenments to establish that her husband
experienced a work-related harm and as it is undisputed that a
wor k accident occurred which could have caused the harm the
Section 20(a) presunption is invoked in this case. See, e.g.,
Sinclair v. United Food and Commerci al Wbrkers, 23 BRBS 148, 151
(1989). Moreover, Enployer's general contention that the clear
wei ght of the record evidence establishes rebuttal of the
presunption is not sufficient to rebut the presunption. See
generally Mffleton v. Briggs Ice CreamCo., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U.S.C § 920. What this requirement neans is that the
enpl oyer nmust offer evidence which negates the connection
bet ween the all eged event and the alleged harm In Caudill v.
Sea Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier
of fered a nedi cal expert who testified that an enpl oynment injury
did not “play a significant role” in contributing to the back
trouble at issue in this case. The Board held such evidence
insufficient as a matter of lawto rebut the presunpti on because
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the testinony did not negate the role of the enploynent injury
in contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion
which did entirely attribute the enployee’s condition to non-
wor k-rel ated factors was nonethel ess insufficient to rebut the
presunption where the expert equivocated somewhat on causation
el sewhere in his testinony). Where the enployer/carrier can
of fer testinmony which negates the causal |ink, the presunption
is rebutted. See Phillips v. Newport News Shipbuilding & Dry
Dock Co., 22 BRBS 94 (1988) (nedical testinmony that claimnt’s
pul nronary problenms are consistent with cigarette snoking rather
t han asbest os exposure sufficient to rebut the presunption).

For the nobst part only medical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimnt’s enploynment while
the remaining 1% was in an area far renmoved from the clai mant
and renoved shortly after his enploynent began). Factual issues
come in to play only in the enployee’'s establishment of the
prima facie el enments of harnf possi bl e causation and in the | ater
factual determ nation once the Section 20(a) presunption passes
out of the case.

Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
examning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was i n equi poi se, all
factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5" Cir.
1968), cert. denied, 395 U S. 920, 89 S. Ct. 1771 (1969). The
Suprenme Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all adm nistrative bodies. Director, OWP v. Geenw ch
Collieries, 512 U S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after Geenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evi dence after the presunption is rebutted.

As the Enpl oyer disputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981), the burden shifts to enployer to rebut the presunption
with substantial evidence which establishes that claimnt’s
enpl oynment did not cause, contribute to, or aggravate his
condition. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’d sub nom Insurance Conpany of North America v.
U S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
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1992), cert. denied, 507 U S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryland, 23 BRBS 157 (1990); Samyv.
Loffl and Brothers Co., 19 BRBS 228 (1987). The unequi vocal
testimony of a physician that no rel ationship exists between an
infjury and a claimant’s enploynent is sufficient to rebut the
presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If an enployer submts substantial countervailing
evidence to sever the connection between the injury and the
enpl oynent, the Section 20(a) presunption no | onger controls and
the issue of causation nust be resolved on the whole body of
proof. Stevens v. Tacoma Boatbuil ding Co., 23 BRBS 191 (1990).
This Adm ni strative Law Judge, in wei ghing and eval uating all of
the record evidence, may pl ace greater wei ght on the opinions of
t he enpl oyee’s treating physician as opposed to the opinion of
an exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OANCP, 119 F. 3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997). See also Sir Gean Anps v. Director, OACP, 153 F. 3d
1051, anended, 164 F.3d 480, 32 BRBS 144 (CRT)(9th Cir. 1999).

In the case sub judice, Claimant alleges that the harmto

his bodily frame, i.e., his asbestosis and carcinoma of the
lung, resulted from his exposure to and inhal ation of asbestos
at the Enployer's shipyard. The Enployer has introduced

substantial evidence severing the connection between such harm
and Claimant's maritime enpl oynment. Thus, the presunption falls
out of the case, does not control the result and | shall now
wei gh and evaluate all of the record evidence.

I njury

The term"injury" means accidental injury or death arising
out of and in the course of enploynent, and such occupationa
di sease or infection as arises naturally out of such enpl oynment
or as naturally or wunavoidably results from such accidenta
injury. See 33 U.S.C. 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wrkers Conpensation
Progranms, U.S. Departnment of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), rev'g Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravati on
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OANCP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewicz v. Sun Shipbuilding and Dry Dock
Conpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Madrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Mor eover, the
enpl oynent-rel ated i njury need not be the sol e cause, or primry
factor, in a disability for conmpensation purposes. Rather, if
an enploynent-related injury contributes to, conmbines with or
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aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi pping
v. Nash, 782 F.2d 513 (5th Cir. 1986); |Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimant sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); Mjangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravati on of a pre-existing non-work-related condition or the
conbi nati on of work- and non-work-related conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WWVATA, 21 BRBS
248 (1988).

I n occupati onal disease cases, there is no "injury" unti
the accunulated effects of the harnful substance manifest
t hensel ves and cl ai mant becones aware, or in the exercise of
reasonabl e diligence or by reason of nedical advice should have
been aware, of the relationship between the enploynent, the
di sease and the death or disability. Travelers Insurance Co. v.
Cardill o, 225 F.2d 137 (2d Cir. 1955), cert. denied, 350 U S
913 (1955). Thorud v. Brady-Ham | ton Stevedore Conpany, et al.,
18 BRBS 232 (1987); Geisler v. Colunbia Asbestos, Inc., 14 BRBS
794 (1981). Nor does the Act require that the injury be
traceable to a definite time. The fact that claimant's injury
occurred gradually over a period of time as a result of
continui ng exposure to conditions of enploynment is no bar to a
finding of an injury within the meaning of the Act. Bath Iron
Works Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

Thi s case presents the classic battle of the nmedical experts
with Dr. Kern and Dr. Powell pitted against Dr. GCee.

Dr . Kern, a not ed expert in t he field of
pul monary/ occupati onal medi ci ne and who has i npressive acadeni c
and professional qualifications, testified forthrightly and
definitively at his June 28, 2000 deposition (CX 14) and the
doctor’s essential thesis is that Decedent’s asbestos exposure
while in the U S. Navy and at the Enpl oyer’s shipyard together
with his extensive cigarette snoking history of as nmuch as 120
pack-years, the so-called synergistic effect, contributedto the
devel opnent of his non-small cell |ung cancer, based upon the
doctor’s review of Decedent’s nedical records and the various
epi dem ol ogi ¢ studies dealing with asbestos-exposed workers and
the increased risk of devel opi ng asbestosis or other asbestos-
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rel ated diseases such as |ung cancer. Dr. Kern testified
forthrightly as to the biological process involved in inhaling
asbestos dust and fibers and their effect upon the various body
organs where the fibers are deposited. Dr. Kern then gave
detail ed testinony about the various studies dealing with this
i ssue, candidly admtting that sone studies do not support his
ultimte conclusion, i.e., asbestos exposure can result in lung
cancer w thout radiographic evidence of asbestos bodies or
fibers in the lungs. However, he did disagree with Dr. Gee who
requires a showi ng of radiographic asbestosis before finding a
causal relationship. (Dr. Gee’s opinions will be nore fully
di scussed below.) (CX 14 at 3-36)

Dr. Kern continued to express his opinions and he never
waver ed when cross-exam ned by Enployer’s counsel. (1d. at 36-
48)
| note the doctor’s supplenmental report dated July 1, 2000.
(CX 15)

The parties deposed Stephen Powell, MD., on October 16,
2000 and the transcript thereof is in evidence as RX 11.

Dr. Steven Powel|l was the consul ting pul nonary physician for
M. DeWck. Dr. Powell attended medical school at M. Sinai in
New York and did a residency in internal nedicine. (RX 11) He
did a fellowship in pulnonary medicine at New York Medical
Coll ege for two (2) years. (ld.) In June of the year 2000, Dr.
Powel | received an inquiry fromAttorney Melissa O sen encl osi ng
medi cal records and asking himto coment upon the etiol ogy of
DeW ck's lung cancer. (ld. at 8) The doctor had responded with
a letter that stated that it was nore |likely than not that the
enpl oyee's exposure to asbestos was a precipitating factor in
t he devel opment of his lung cancer. (1d. at 9; CX 13) Although
Attorney O sen’'s letter directed the doctor's attention to an
opinion regarding DeWck's exposure while in the Navy, he
testified that his response was not specific to the Navy or
Electric Boat. (ld. at 10)Hi s original hospital consultation
includes a history that covers both the Navy and El ectric Boat
exposures. (ld.) Furthernmore he said there was no way to
di stingui sh whether it was Electric Boat or the Navy exposure
whi ch caused the lung cancer. (ld. at 10) Dr. Powel | agreed that
asbestosis is directly associated with exposure to asbestos and
when asked whet her there was any evidence of asbestos fibers in
the lungs, Dr. Powell said that it was inpossible to make that
determ nation fromthe exam nati ons that were done. As with the
ot her doctors, he said that the snoking history al one could be
the cause of the enployee's lung cancer. (ld. at 16) He also
acknowl edged t hat exposure to asbestos with a 20 year history in
the Navy could have caused the condition. Additionally, the
exposure to Electric Boat was a factor in the devel opnent of the
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di sease. (ld. at 18) However, the doctor could not quantify
that factor. (1d.)

Dr. Cee, al so a not ed pul nonary/ occupati onal specialist with
i npressi ve acadenm ¢ and professional qualifications, testified
at his April 17, 2000 deposition (RX 7) that he also reviewed
Decedent’ s medi cal records, that those records showthat he died
of lung cancer, that his chest x-rays “describe no evidence of
pl eural plaques and no interstitial lung disease” and that his
father also “died of |lung cancer.” Dr. Cee attributed
Decedent’ s lung cancer solely to his extensive cigarette snoking
hi story of three to four packs per day, thereby resulting in a
snmoki ng history of “somewhere between 120 and 160 pack years.”
According to Dr. Gee, “this gentleman has no evidence
bi ologically of any asbestos effects on Ilung or pleura.
Therefore, his risk from asbestos is extrenely small or even
absent.” (Enphasis added) (RX 7 at 3-10)

Dr. Gee also testified about the studies that support his
position and termed as obsol ete or outdated the studies that did
not support his positions (lId. at 10-16) and | note that the
doctor disputed the well-recogni zed concept called “synergism”
(Id. at 15)

In response to intense cross-examnation by Claimnt’s
counsel (ld. at 16-63), Dr. Cee’s opinions becane evasive
vague and non-responsive to the questions asked, especially as
he had not brought those studies with him and as he kept
referring Claimant’s counsel to his November 16, 1999 report.
(RX 1) Dr. Gee admtted that he did not review the chest x-ray
films or the CAT scan film because “(t)here were none
provided,” that nost of his legal work currently is for
enpl oyers, insurance conpani es and asbestos manufacturers, that
several of the questions he was asked were “obviously
semantically correct,” that he had not seen any of Decedent’s
pul monary function tests, that it would be inportant for himto
know when Decedent began to wuse bronchodilators for his
breat hi ng problenms and that he could not really identify, at
that time, the three nost significant studies that support his
position. (ld. at 16-30)

Dr. Gee also admitted that high resolution CAT scans have
shown a greater incidence of pulnonary fibrosis over ordinary
CAT scans and that “radiol ogists are making an inportant and

useful contribution.” (l1d. at 30-31) The doctor also admtted
that only about six percent of Ilifetinme cigarette snokers
devel op lung cancer. (Id. at 3) During the remainder of his

deposition the doctor disagreed with those studies that do not
support his position. (ld. at 36-63)
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At the outset, | note that it is clear that Decedent
suffered an injury to his lungs and that injury devel oped into
l ung cancer from which he died.

In the instant case, the Claimnt has presented the
testimony of Raynond King, Richard Sapieha, Robert Hutchinson
and M chael Haney, all of whom testified that asbestos was
present in the workplace fromthe tinme Decedent began to work
there until as late as the 1980s, according to one of the
witnesses. In addition, Decedent hinmself gave history of
exposure to asbestos in both the Navy and at Electric Boat to
his treating physicians when he was di agnosed and treated. There
is absolutely no evidence that there was no asbestos in the
wor kpl ace after October of 1976. Therefore, the evidence
establishes that working conditions existed that could have
caused the harmto Decedent’s lungs, and | so find and concl ude.

The presunmption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U.S.C. 8 920. The enployer has offered a nedi cal expert who
testified that asbestos did not play any role in the devel opment
of
Decedent’ s lung cancer and the doctor attributes the |ung cancer
solely to his snoking, a non-work related factor. As found
above, this testinmony is sufficient to rebut the presunption.
Phillips v. Newport News Shipbuilding and Drydock Conpany, 22
BRBS 94 (1988). Once rebutted, the presunption is no |onger in
the case and the issue of causation is determ ned by exani ning
the record as a whole and the Clai mant nust prove causati on by
a preponderance of the evidence.

Three doctors have given their opinions in this case. Two
doctors have based their opinions at least in part on various
studi es whi ch have been conducted on the relationship between
exposure to asbestos and the devel opment of lung cancer. It is
clear that this is a subject of controversy in the literature.
However, Dr. Gee's position appears to be extrene and beyond
what any of the studies show. He requires a finding of
asbestosis based on radiographic information before he wll
relate a lung cancer to asbestos exposure. Vhile sone studies
seem to show that asbestosis is a good indicator of heavier
asbest os exposure and the incidence of |ung cancer is higher in
persons who have had heavier exposure, it is not necessarily
true that asbestosis nust be present in order to have an
asbestos related lung cancer. In logic, this would be descri bed
as a situation where although A may equal C and B may equal C,
t hat does not nean that A = B. In one study which both Kern and
Cee reference, the Sluis-Cremer study, it is clear that the
conclusions were drawn based on histological evidence not
radi ographi c evidence. Even though Gee refuses to acknow edge
synergism in describing the relationship between asbestos
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exposure and snoking, he does say, "It is reasonable to regard
asbestos and snoking as "co-conspirators”." (RX 1) This
statenent certainly inplies sonmething beyond two independent
factors. Although Gee manages to develop a list of articles
whi ch he believes support his position, he does not effectively
deal with the other set of studies which do not support his
position, other than to say about Dr. Selikoff's report
regardi ng synergismin 1989, that it is no |onger valid. Dr.
Kern, on the other hand, acknow edges the controversy, talKks
about the studies which do not necessarily support his position
but still finds that the asbestos exposure played a role in the
devel opnent of Decedent’s |ung cancer. Likew se, Decedent’s
treating pul nonary physician finds a causal relationship.

In view of the foregoing, | find and conclude that
Decedent’ s lung cancer resulted fromhis exposure to ashestos as
a maritime enployee at the Enployer’s shipyard, as well as his
very extensive cigarette snoking history of as nuch as 160-pack
years and that | have given greater weight to the forthright
opinions of Dr. Kern and Dr. Powell as opposed to the vague,
evasi ve, wavering and non-responsive answers of Dr. CGee. \While
| am inmpressed with Dr. Gee’s professional qualifications, |
cannot accept his opinions herein for the reasons expressed
above.

| also find and concl ude that the Enpl oyer had tinely notice
of the injury and death of the Decedent and that clainms for
benefits were tinely fil ed once those di sputes arose between t he
parties.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U.S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nmedical condition al one. Nar dell a v.
Canpbel | Machi ne, Inc., 525 F.2d 46 (9th GCir. 1975) .
Consi deration nust be given to claimant's age, education,
i ndustrial history and the availability of work he can perform
after the injury. Anmerican Miutual Insurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury may lead to a finding of total disability if it
prevents the enpl oyee fromengaging in the only type of gainful
enpl oynment for which he is qualified. (1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
her husband’s disability wi thout the benefit of the Section 20
presunption. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Hunigman v. Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141
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(1978). However, once claimnt has established that he is
unable to return to his former enploynment because of a work-
related injury or occupational disease, the burden shifts to the
enpl oyer to denonstrate the availability of suitable alternative
enpl oynment or realistic job opportunities which claimnt is
capabl e of perform ng and which he could secure if he diligently
tried. New Oleans (CGulfw de) Stevedores v. Turner, 661 F.2d
1031 (5th Cir. 1981); Air America v. Director, 597 F.2d 773 (1st
Cir. 1979); Anerican Stevedores, Inc. v. Salzano, 538 F.2d 933
(2d Cir. 1976); Preziosi v. Controlled Industries, 22 BRBS 468,
471 (1989); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).
Whil e Claimant generally need not show that he has tried to
obtain enpl oynent, Shell v. Tel edyne Movi ble Ofshore, Inc., 14
BRBS 585 (1981), he bears the burden of denmonstrating his
w llingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternative
enpl oyment is shown. WIson v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Conpany, 17 BRBS 156
(1985).

A | oss of wage-earning capacity i s not negated by Decedent's
retirement on October 20, 1995 as he was unable to work at that
time and would have liked to continue working. MacDonal d v.
Bet hl ehem Steel Corp., 18 BRBS 181 (1986).

On the basis of the totality of this closed record, | find
and conclude that Clainmnt has established that her husband
could not return to work as an STO Techni ci an bet ween COct ober 8,
1995 and Oct ober 28, 1995 and after November 5, 1995 and t hat he
took the so-called “gol den handshake” because of his pul nonary

pr obl ens. The burden thus rests wupon the Enployer to
denonstrate the existence of suitable alternative enploynent in
the area. |f the Enployer does not carry this burden, Clai mnt
is entitled to a finding of total disability. Ameri can
St evedores, Inc. v. Salzano, 538 F.2d 933 (2d Cir. 1976);
Sout hern v. Farmers Export Conpany, 17 BRBS 64 (1985). 1In the
case at bar, the Enployer did not submt any evidence as to the
avai lability of suitable alternate enploynment. See Pilkington

v. Sun Shipbuilding and Dry Dock Conmpany, 9 BRBS 473 (1978),
aff'd on reconsideration after remand, 14 BRBS 119 (1981). See
al so Bunbl e Bee Seafoods v. Director, OANCP, 629 F.2d 1327 (9th
Cir. 1980). | therefore find Decedent had a total disability
for the above-indicated tinme peri ods.

Decedent's injury has becone permanent. A permnent
disability is one which has continued for a |engthy period and
is of lasting or indefinite duration, as distinguished fromone
in which recovery nerely awaits a normal healing period. General
Dynam cs Corporation v. Benefits Review Board, 565 F.2d 208 (2d
Cir. 1977); Watson v. Gulf Stevedore Corp., 400 F.2d 649 (5th
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Cir. 1968), cert. denied, 394 U.S. 976 (1969); Seidel v. General
Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens v. Lockheed
Shi pbui I ding Co., 22 BRBS 155, 157 (1989); Trask v. Lockheed
Shi pbui | di ng and Constructi on Conpany, 17 BRBS 56 (1985); Mason
v. Bender Welding & Machine Co., 16 BRBS 307, 309 (1984). The
traditional approach for determning whether an injury is
permanent or tenporary is to ascertain the date of "maxinmm
medi cal i nprovenent." The determ nation of when maxi num nedi cal
i nprovenent is reached so that claimant's disability nmay be said
to be permanent is primarily a question of fact based on nedi cal
evi dence. Lozada v. Director, OACP, 903 F.2d 168, 23 BRBS 78
(CRT) (2d Cir. 1990); Hite v. Dresser Cuiberson Punping, 22 BRBS
87, 91 (1989); Care v. Washington Metropolitan Area Transit
Aut hority, 21 BRBS 248 (1988); Wayland v. Moore Dry Dock, 21
BRBS 177 (1988); Eckley v. Fibrex and Shippi ng Conpany, 21 BRBS
120 (1988); WIlliams v. General Dynamcs Corp., 10 BRBS 915
(1979).

The Benefits Revi ew Board has held that a determ nati on t hat
claimant's disability is tenporary or pernmanent may not be based
on a prognosis that claimant's condition may i nprove and becone
stationary at sonme future time. Meecke v. 1.S. O Personnel
Support Departnment, 10 BRBS 670 (1979). The Board has al so hel d
that a disability need not be "eternal or everlasting" to be
permanent and the possibility of a favorable change does not
foreclose a finding of permanent disability. Exxon Corporation
v. White, 617 F.2d 292 (5th Cir. 1980), aff'g 9 BRBS 138 (1978).
Such future <changes my be considered in a Section 22
nodi fi cati on proceedi ng when and if they occur. Fl eet wood V.
Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS 282
(1984), aff'd, 776 F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).

Per manent di sability has been found where littl e hope exists
of eventual recovery, Air Anerica, Inc. v. Director, OANCP, 597
F.2d 773 (1st Cir. 1979), where claimant has already undergone
a large nunber of treatnents over a |long period of time, Meecke
v. 1.S. 0O Personnel Support Departnent, 10 BRBS 670 (1979), even
t hough there is the possibility of favorable change from
recommended surgery, and where work within claimnt's work
restrictions is not available, Bell v. Vol pe/ Head Construction
Co., 11 BRBS 377 (1979), and on the basis of claimnt's credible
conplaints of pain alone. Eller and Co. v. Golden, 620 F.2d 71
(5th Cir. 1980). Furthernore, there is no requirenent in the
Act that medical testinony be introduced, Ballard v. Newport
News Shi pbuilding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz v.
Uni versal Maritinme Service Corp., 8 BRBS 451 (1978), or that
claimant be bedridden to be totally disabled, Witson v. Gulf
St evedore Corp., 400 F.2d 649 (5th Cir. 1968). Mor eover, the
burden of proof in a tenporary total case is the sane as in a
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per manent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hynman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocati onal rehabilitation testing prior to
a finding of permanent total disability, Mendez v. Bernuth
Mari ne Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers
Conpany, 8 BRBS 533 (1978), and an award of permanent tota

disability may be modified based on a change of condition.
Watson v. @Qulf Stevedore Corp., supra.

An enpl oyee i s consi dered permanentl|y di sabled if he has any
residual disability after reaching maxi nrum nedi cal inprovenent.
Lozada v. Ceneral Dynam cs Corp., 903 F.2d 168, 23 BRBS 78 ( CRT)
(2d Cir. 1990); Sinclair v. United Food & Conmercial Workers, 13
BRBS 148 (1989); Trask v. Lockheed Shipbuilding & Construction
Co., 17 BRBS 56 (1985). A condition is permanent if claimnt is
no | onger undergoing treatment with a viewtowards i nproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982),
or if his condition has stabilized. Lusby v. Washi ngton
Metropolitan Area Transit Authority, 13 BRBS 446 (1981).

The Board has held that an irreversible nmedical condition
is permanent per se. Drake v. General Dynam cs Corp., 11 BRBS
288 (1979). Lung cancer, in ny judgnent, is such a condition.

On the basis of the totality of the record, | find and
concl ude t hat Decedent was permanently and totally di sabled from
November 5, 1995, when he finally was forced to discontinue
working as a result of his occupational disease, and such
di sability continued until his death on July 29, 1996.

Deat h Benefits and Funeral Expenses Under Section 9

Pursuant to the 1984 Amendnents to the Act, Section 9
provi des Death Benefits to certain survivors and dependents if
a work-related injury causes an enployee's death. Thi s
provi sion applies with respect to any death occurring after the
enact nent date of the Amendnents, Septenber 28, 1984. 98 Stat.
1655. The provision that Death Benefits are payable only for
deat hs due to enploynent injuries is the sanme as in effect prior
to the 1972 Amendnents. The carrier at risk at the tinme of
decedent's injury, not at the tinme of death, is responsible for
payment of Death Benefits. Spence v. Term nal Shipping Co., 7
BRBS 128 (1977), aff'd sub nom Pennsylvania National Mitual
Casualty Insurance Co. v. Spence, 591 F.2d 985, 9 BRBS 714 (4th
Cir. 1979), cert. denied, 444 U.S. 963 (1975); Marshall .
Looney's Sheet Metal Shop, 10 BRBS 728 (1978), aff'd sub nom
Travel ers Insurance Co. v. Marshall, 634 F.2d 843, 12 BRBS 922
(5th Cir. 1981).
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A separate Section 9 claimnust be filed in order to receive
benefits under Section 9. Alneida v. Ceneral Dynam cs Corp., 12
BRBS 901 (1980). This Section 9 claimmust conply with Section
13. See WIson v. Vecco Concrete Construction Co., 16 BRBS 22
(1983); Stark v. Bethlehem Steel Corp., 6 BRBS 600 (1977).
Section 9(a) provides for reasonable funeral expenses not
exceedi ng $3,000. 33 U.S.C. A 8909(a) (West 1986). Prior to
the 1984 Anendments, this anount was $1,000. This subsection
contenplates that paynent is to be mde to the person or
busi ness providing funeral services or as reinbursenent for
payment for such services, and paynment is linmted to the actua
expenses incurred up to $3,000. Claimant is entitled to
appropriate interest on funeral benefits untinely paid. Adans
v. Newport News Shipbuilding and Dry Dock Conpany, 22 BRBS 78,
84 (1989).

Section 9(b) which provides the fornula for conputing Death
Benefits for surviving spouses and children of Decedents nust be
read in conjunction with Section 9(e) which provides m ninmm
benefits. Dunn v. Equitable Equipnment Co., 8 BRBS 18 (1978);
Lonmbardo v. Moore-MCornmack Lines, Inc., 6 BRBS 361 (1977); Gray
v. Ferrary Marine Repairs, 5 BRBS 532 (1977).

Section 9(e), as anmended in 1984, provides a maxi nrum and
m ni mum death benefit |evel. Prior to the 1972 Anmendnents,
Section 9(e) provided that in conputing Death Benefits, the
average weekly wage of Decedent could not be greater than $105
nor |less than $27, but total weekly conmpensation could not
exceed Decedent's weekly wages. Under the 1972 Amendnents,
Section 9(e) provided that in conputing Death Benefits,
Decedent's average weekly wage shall not be less than the
Nati onal Average Weekly Wage under Section 6(b), but that the
weekly death benefits shall not exceed decedent's act ual
aver age weekly wage. See Dennis v. Detroit Harbor Term nals, 18
BRBS 250 (1986), aff'd sub nom Director, OACP v. Detroit Harbor
Termnals, Inc., 850 F.2d 283 21 BRBS 85 (CRT) (6th Cir. 1988);
Dunn, supra; Lonbardo, supra; Gray, supra.

In Director, OACP v. Rasnmussen, 440 U.S. 29, 9 BRBS 954
(1979), aff'g 567 F.2d 1385, 7 BRBS 403 (9th Cir. 1978), aff'g
sub nom Rasnussen v. GEO Control, Inc., 1 BRBS 378 (1975), the
Suprenme Court held that the nmaxi mum benefit |evel of Section
6(b) (1) did not apply to Death Benefits, as the deletion of a
maxi mum | evel in the 1972 Amendnent was not inadvertent. The
Court affirmed an award of $532 per week, two-thirds of the
enpl oyee's $798 average weekly wage.

However, the 1984 anendnments have reinstated that maxi nmum

limtation and Section 9(e) currently provides that average
weekly wage shall not be |l ess than the National Average Wekly
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Wage, but benefits may not exceed the |esser of the average
weekly wage of Decedent or the benefits under Section 6(b)(1).

In viewof these well-settled principles of law, I find and
conclude that Claimnt, as the surviving Wdow of Decedent, is
entitled to an award of Death Benefits, commencing on July 30,
1996, the day after her husband's death, based upon the
Decedent's average weekly wage $790. 84 as of that date, pursuant
to Section 9, as | find and conclude that Decedent's death
resul ted from a conbination of his work-related pul nonary

asbestosis and his lung cancer. Thus, | find and conclude that
Decedent's death resulted from and was related to his work-
related injury for which his estate will be receiving per mnent

total disability benefits from October 20, 1995 until his death
on July 29, 1996.

| nt er est

Al t hough not specifically authorizedin the Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensation paynments.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d i nterest awards on past due benefits to ensure that the
enpl oyee receives the full anount of conpensati on due. Watkins
v. Newport News Shi pbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OACP, 594 F.2d 986 (4th Cir. 1979);
Santos v. Ceneral Dynam cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shi pbuilding, 22 BRBS 78 (1989); Smith v. Ingalls
Shi pbui | ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui | ding, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. General Dynamcs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making cl ai mrant whol e, and
held that ". . . the fixed six percent rate should be repl aced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . .

Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984)
nodi fied on reconsideration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
shall be determ ned as of the filing date of this Decision and
Order with the District Director.
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The Benefits Review Board has held that the enployer nust
pay appropriate interest on untinely paid funeral benefits as
funeral expenses are "conpensation” under the Act. Adans v.
Newport News Shi pbuil ding, 22 BRBS 78, 84 (1989).

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as
t he Enployer tinmely controverted the entitlenment to benefits by
the Claimnt and Decedent. Ranbs v. Universal Dredging
Cor poration, 15 BRBS 140, 145 (1982); Garner v. Oin Corp., 11
BRBS 502, 506 (1979).

Medi cal Expenses

An Enpl oyer found |i able for the paynent of conpensationis,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnment is
recogni zed as appropriate by the nmedi cal profession for the care
and treatnment of the injury. Colburn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenent to nmedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); Mayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Term nals Corp., 7 BRBS 234 (1977).
Furthernmore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
alsoentitled to rei mbursenent for reasonabl e travel expenses in
seeki ng nedi cal care and treatment for his work-related injury.
Tough v. General Dynamcs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Union Tel egraph Co., 8 BRBS 278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U. S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlenment to an initial free
choi ce of a physician under Section 7(b) does not negate the
requi rement under Section 7(d) that claimant obtain enployer's
aut horization prior to obtaining medical services. Banks v.
Bath Iron Works Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
| ngal I s Shi pbui |l ding Di vision, Litton Systens, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a claimnt has
been refused treatnent by the enployer, he need only establish
that the treatment he subsequently procures on his own
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initiative was necessary in order to be entitled to such
treatment at the enployer's expense. Atlantic & Gulf
St evedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determnation that Clainmnt is
fully recovered is tantanount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir.
1984); Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). All
necessary nedi cal expenses subsequent to enployer's refusal to
aut horize needed care, including surgical costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, ONP, 784 F.2d 687 (5th Cir. 1986);
Anderson v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Ball esteros
v. Wllanmette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimant nay not recover
medi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F.R 8702.422. However, the enpl oyer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

On the basis of the totality of the record, | find and
concl ude that Clai mant has shown good cause, pursuant to Section
7(d). Claimant advised the Enployer of his work-related injury
in a timely manner and requested appropriate nedical care and
treatment. However, the Enployer did not accept the claimand
did not authorize such nedical care. Thus, any failure by
Claimant to file timely the physician's report is excused for
good cause as a futile act and in the interests of justice as
the Enpl oyer refused to accept the claim

Accordi ngly, the Enpl oyer i s responsi bl e for the reasonabl e,
necessary and appropriate nmedi cal care and treatnent relating to
his work-related i njury, commenci ng on Septenber 29, 1995 (CX 1-
4), at which tinme he was hospitalized to evaluate his breathing
probl enms, subject to the provisions of Section 7 of the Act.

Section 8(f) of the Act

Regardi ng the Section 8(f) issue, the essential el enents of
that provision are net, and enployer's liability is limted to
one hundred and four (104) weeks, if the record establishes that
(1) the enployee had a pre-existing permnent partial
disability, (2) which was mani fest to the enployer prior to the
subsequent conpensable injury and (3) which conbined with the
subsequent injury to produce or increase the enployee's
permanent total or partial disability, a disability greater than
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that resulting fromthe first injury alone. Lawson v. Suwanee
Fruit and Steanship Co., 336 U. S. 198 (1949); Director, OACP v.

Luccitelli, 964 F.2d 1303, 26 BRBS 1 (CRT) (2d Cir. 1992), rev'g
Luccitelli v. General Dynamcs Corp., 25 BRBS 30 (1991);

Director, ONCP v. General Dynam cs Corp., 982 F.2d 790 (2d Cir.

1992); FMC Corporation v. Director, OANCP, 886 F.2d 1185, 23 BRBS
1 (CRT) (9th Cir. 1989); Director, OANCP v. Cargill, Inc., 709
F.2d 616 (9th Cir. 1983); Director, OWP v. Newport News &
Shi pbuilding & Dry Dock Co., 676 F.2d 110 (4th Cir. 1982);

Director, OACP v. Sun Shipbuilding & Dry Dock Co., 600 F.2d 440
(3rd Cir. 1979); C & P Tel ephone v. Director, OACP, 564 F.2d 503
(D.C. Cir. 1977); Equitable Equipnment Co. v. Hardy, 558 F.2d
1192 (5th Cir. 1977); Shaw v. Todd Pacific Shipyards, 23 BRBS 96
(1989); Dugan v. Todd Shi pyards, 22 BRBS 42 (1989); MDuffie v.

Ell er and Co., 10 BRBS 685 (1979); Reed v. Lockheed Shi pbuil di ng
& Construction Co., 8 BRBS 399 (1978); Nobles v. Children's
Hospital, 8 BRBS 13 (1978). The provisions of Section 8(f) are
to be liberally construed. See Director v. Todd Shipyard
Corporation, 625 F.2d 317 (9th Cir. 1980). The benefit of

Section 8(f) is not denied an enployer sinply because the new
injury merely aggravates an existing disability rather than
creating a separate disability wunrelated to the existing
disability. Director, ONCP v. General Dynam cs Corp., 705 F.2d
562, 15 BRBS 30 (CRT) (1st Cir. 1983); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142, 147 (1989); Benoit v. Ceneral

Dynam cs Corp., 6 BRBS 762 (1977).

The enployer need not have actual know edge of the pre-
exi sting condition. I nstead, "the key to the issue is the
availability to the enployer of know edge of the pre-existing
condition, not necessarily the enployer's actual know edge of
it." Dillingham Corp. v. Massey, 505 F.2d 1126, 1228 (9th Cir.

1974) . Evi dence of access to or the existence of nedical
records suffices to establish the enpl oyer was aware of the pre-
existing condition. Director v. Uni ver sal Ter m nal &

St evedoring Corp., 575 F.2d 452 (3d Cir. 1978); Berkstresser v.
Washi ngton Metropolitan Area Transit Authority, 22 BRBS 280
(1989), rev'd and remanded on ot her grounds sub nom Director v.
Berkstresser, 921 F.2d 306 (D.C. Cir. 1990); Reiche v. Tracor
Marine, Inc., 16 BRBS 272, 276 (1984); Harris v. Lanbert's Poi nt
Docks, Inc., 15 BRBS 33 (1982), aff'd, 718 F.2d 644 (4th Cir.
1983). Delinski v. Brandt Airflex Corp., 9 BRBS 206 (1978).
Mor eover, there nmust be information available which alerts the
enpl oyer to the existence of a medical condition. Eymard & Sons
Shipyard v. Smith, 862 F.2d 1220, 22 BRBS 11 (CRT) (5th Cir.
1989); Arnstrong v. General Dynam cs Corp., 22 BRBS 276 (1989);
Berkstresser, supra, at 283; Villasenor v. Marine Mintenance
| ndustries, 17 BRBS 99, 103 (1985); Hitt v. Newport News
Shi pbui I ding and Dry Dock Co., 16 BRBS 353 (1984); Misgrove v.
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WIlliamE. Canpbell Conpany, 14 BRBS 762 (1982). A disability
will be found to be manifest if it is "objectively determ nabl e"
from medi cal records kept by a hospital or treating physician.
Fal cone v. General Dynam cs Corp., 16 BRBS 202, 203 (1984).
Prior to the conpensable second injury, there nust be a
medi cal | y cogni zabl e physi cal ailnent. Dugan v. Todd Shi pyards,
22 BRBS 42 (1989); Brogden v. Newport News Shi pbuil ding and Dry
Dock Company, 16 BRBS 259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
econom cal ly disabling. Director, OACP v. Canpbell Industries,
678 F.2d 836, 14 BRBS 974 (9th Cir. 1982), cert. denied, 459
U.S. 1104 (1983); Equitable Equi pmrent Conpany v. Hardy, 558 F. 2d
1192, 6 BRBS 666 (5th Cir. 1977); Atlantic & Gulf Stevedores v.
Director, OACP, 542 F.2D 602 (3d Cir. 1976).

An x-ray showi ng pleural thickening, followed by continued
exposure to the injurious stimuli, establishes a pre-existing
per manent parti al di sability. Toppi ng V. Newport  News
Shi pbui | di ng, 16 BRBS 40 (1983); Musgrove v. WIlliamE. Canpbell
Co., 14 BRBS 762 (1982).

Section 8(f) relief is not applicable where the pernmanent
total disability is due solely to the second injury. In this
regard, see Director, OANCP (Bergeron) v. General Dynam cs Corp.,
982 F.2d 790, 26 BRBS 139 (CRT)(2d Cir. 1992); Luccitelli v.
General Dynam cs Corp., 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Cir.
1992); CNA Insurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS
202 (CRT)(1st Cir. 1991) In addressing the contribution el ement
of Section 8(f), the United States Court of Appeals for the
Second Circuit, in whose jurisdiction the instant case ari ses,
has specifically stated that the enployer's burden of
establishing that a claimnt's subsequent injury al one woul d not
have cause claimant's pernanent total disability 1is not
satisfied nerely by showi ng that the pre-existing condition made
the disability worse than it would have been with only the
subsequent injury. See Director, OACP v. General Dynam cs Corp.
(Bergeron), supra.

Even i n cases where Section 8(f) is applicable, the Speci al
Fund is not liable for nedical benefits. Barclift v. Newport
News Shipbuilding & Dry Dock Co., 15 BRBS 418 (1983), rev'd on
ot her grounds sub nom Director, OWNP v. Newport News
Shi pbuilding & Dry Dock Co., 737 F.2d 1295 (4th Cir. 1984);
Scott v. Rowe Machine Wrks, 9 BRBS 198 (1978); Spencer .
Bet hl ehem Steel Corp., 7 BRBS 675 (1978).

Section 8(f) relief is not available to the enpl oyer sinmly
because it is the responsi bl e enpl oyer or carrier under the | ast
enpl oyer rule pronulgated in Travelers Insurance Co. V.
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Cardillo, 225 F.2d 137 (2d Cir. 1955), cert. denied sub nom Ira
S. Bushey Co. v. Cardillo, 350 U S. 913 (1955). The three-fold
requi renents of Section 8(f) mnust still be net. St okes v.
Jacksonvil |l e Shipyards, Inc., 18 BRBS 237, 239 (1986), aff'd sub
nom Jacksonville Shipyards, Inc. v. Director, 851 F.2d 1314, 21
BRBS 150 (CRT) (11th Cir. 1988).

I n Huneycutt v. Newport News Shipbuilding & Dry Dock Co.,
17 BRBS 142 (1985), the Board held that where permanent parti al
disability is foll owed by permanent total disability and Section
8(f) is applicable to both periods of disability, enployer is
liable for only one period of 104 weeks. In Huneycutt, the
clai mant was permanently partially disabled due to asbestosis
and then became permanently totally disabled due to the sane
asbestosis condition, which had been further aggravated and had
wor sened. Thus, in Davenport v. Apex Decorating Co., 18 BRBS
194 (1986), the Board applied Huneycutt to a case involving
per manent partial disability for a hip problemarising out of a
1971 injury and a subsequent pernmanent total disability for the
sane 1971 injury. See also Hickman v. Universal Maritine
Service Corp., 22 BRBS 212 (1989); Adams v. Newport News
Shi pbui | di ng and Dry Dock Conpany, 22 BRBS 78 (1989); Henry v.
George Hyman Construction Conpany, 21 BRBS 329 (1988); Bi ngham
v. General Dynam cs Corp., 20 BRBS 198 (1988); Sawyer v. Newport
News Shi pbuil ding and Dry Dock Co., 15 BRBS 270 (1982); G azi ano
v. General Dynam cs Corp., 14 BRBS 950 (1982) (where the Board
held that where a total permanent disability is found to be
conpensabl e under Section 8(a), with the enployer's liability
limted by Section 8(f) to 104 weeks of conpensation, the
enpl oyer will not be liable for an additional 104 weeks of death
benefits pursuant to Section 9 where the death is related to the
i njury conpensat ed under Section 8 as both clains arose fromthe
sane injury which, in combination with a pre-existing disability
resulted in total disability and death); Cabe v. Newport News
Shi pbuilding and Dry Dock Co., 13 BRBS 1029 (1981); Adans,
supra.

However, the Board did not apply Huneycutt in Cooper V.
Newport News Shipbuilding & Dry Dock Co., 18 BRBS 284, 286
(1986), where claimant's permanent partial disability award was
for asbestosis and his subsequent permanent total disability
award was precipitated by a totally new injury, a back injury,
whi ch was unrelated to the occupational disease. Wile it is
consistent with the Act to assess enployer for only one 104 week
period of liability for all disabilities arising out of the sane
i njury or occupational disease, enployer's liability should not
be so limted when the subsequent total disability is caused by
a new distinct traumatic injury. In such a case, a new claim
for a new injury nust be filed and new periods should be
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assessed under the specific |anguage of Section 8(f). Cooper,
supra, at 286.

However, enployer's liability is not limted pursuant to

Section 8(f) where claimant's disability did not result fromthe
conbi nati on or coal escence of a prior injury with a subsequent
one. Two "R" Drilling Co. v. Director, OANCP, 894 F.2d 748, 23
BRBS 34 (CRT) (5th Cir. 1990); Duncanson-Harrel son Conpany V.
Director, ONMCP and Hed and Hatchett, 644 F.2d 827 (9th Cir.
1981). Mor eover, the enployer has the burden of proving that
the three requirements of the Act have been satisfied.
Director, OACP v. Newport News Shipbuilding and Dry Dock Co.,
676 F.2d 110 (4th Cir. 1982). Mere existence of a prior injury
does not, ipso facto, establish a pre-existing disability for
pur poses of Section 8(f). Anmerican Ship-building v. Director
ONCP, 865 F.2d 727, 22 BRBS 15 (CRT) (6th Cir. 1989).
Furthernmore, the phrase "existing permanent partial disability"
of Section 8(f) was not intended to include habits which have a
medi cal connection, such as a bad diet, lack of exercise,
drinking (but not to the level of alcoholism or snoking.
Sacchetti v. General Dynami cs Corp., 14 BRBS 29, 35 (1981);
aff'd, 681 F.2d 37 (1st Cir. 1982). Thus, there nmust be sone
pre-exi sting physical or nmental inpairnment, viz, a defect in the
human frame, such as alcoholism diabetes nellitus, labile
hypertension, cardiac arrhythm a, anxiety neurosis or bronchi al
pr obl ens. Director, OANCP v. Pepco, 607 F.2d 1378 (D.C. Cir.
1979), aff'g, 6 BRBS 527 (1977); Atlantic & Gulf Stevedores,
Inc. v. Director, ONCP, 542 F.2d 602 (3d Cir. 1976); Parent v.
Dul uth M ssabe & Iron Range Railway Co., 7 BRBS 41 (1977). As
was succinctly stated by the First Circuit Court of Appeals, "
. . snoki ng cannot becone a qualifying disability [for purposes
of Section 8(f)] wuntil it results in nedically cognizable
synptons that physically inpair the enployee. Sacchetti, supra,
at 681 F.2d 37.

On the basis of the totality of the record, | find and
concl ude that the Enployer has not satisfied these requirenents
because the record reflects that Decedent died as a result of

his lung cancer, a fatal disease per se. (RX 6A) | note that
the Death Certificate identifies no other <condition as
contributing to death. Decedent’s snoking history, in ny

j udgnment, does not constitute a pre-existing permanent parti al
disability for Section 8(f) purposes.

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
claim is entitled to a fee to be assessed agai nst the Enpl oyer
or Carrier (Respondents). Claimant's attorney has not submtted
hi s/ her fee application. Wthin thirty (30) days of the receipt
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of this Decision and Order, he/she shall submt a fully
supported and fully item zed fee application, sending a copy
thereof to the Enployer's Respondents' counsel who shall then
have fourteen (14) days to comment thereon. A certificate of
service shall be affixed to the fee petition and the postmark
shall determne the tinmeliness of any filing. This Court wll
consider only those |egal services rendered and costs incurred
after the informal conference. Services performed prior to that
date should be submtted to the District Director for her
consi derati on.

Responsi bl e Enpl oyer

The Enpl oyer as a self-insurer is the party responsible for
payment of benefits under the rule stated in Travel ers I nsurance
Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert. denied sub
nom Ira S. Bushey & Sons, Inc. v. Cardillo, 350 US. 913
(1955). Under the | ast enployer rule of Cardillo, the enployer
during the | ast enploynent in which the clai mant was exposed to
injurious stimuli, prior to the date upon which the clai mant
becane aware of the fact that he was suffering from an
occupational disease arising naturally out of his enploynent,
should be liable for the full anount of the award. Cardill o,
225 F.2d at 145. See Cordero v. Triple A Machine Shop, 580
F.2d 1331 (9th Cir. 1978), cert. denied, 440 U. S. 911 (1979);
General Dynami cs Corporation v. Benefits Review Board, 565 F. 2d
208 (2d Cir. 1977). Claimant is not required to denonstrate
that a distinct injury or aggravation resulted from this
exposure. He need only denonstrate exposure to injurious
stimuli. Tisdale v. Omens Corning Fiber dass Co., 13 BRBS 167
(1981), aff'd mem sub nom Tisdale v. Director, OWP, U. S.
Departnment of Labor, 698 F.2d 1233 (9th Cir. 1982), cert.
denied, 462 U.S. 1106, 103 S.Ct. 2454 (1983); Witlock wv.
Lockheed Shipbuilding & Construction Co., 12 BRBS 91 (1980).
For purposes of determning who is the responsi bl e enployer or
carrier, the awareness conponent of the Cardillo test is
identical to the awareness requirenment of Section 12. Larson v.
Jones Oregon Stevedoring Co., 17 BRBS 205 (1985).

The Benefits Revi ew Board has held that m ni mal exposure to
sone asbestos, even without distinct aggravation, is sufficient
to trigger application of the Cardillo rule. Grace v. Bath Iron
Wor ks Corp., 21 BRBS 244 (1988); Lustig v. Todd Shi pyards Corp.,
20 BRBS 207 (1988); Proffitt v. E.J. Bartells Co., 10 BRBS 435
(1979) (two days' exposure to the injurious stimuli satisfies
Cardill o). Conpare Todd Pacific Shipyards Corporation V.
Director, OANCP, 914 F.2d 1317 (9th Cir. 1990), rev'g Picinich v.
Lockheed Shi pbuil ding, 22 BRBS 289 (1989).
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As this Court has no jurisdiction over the U S. Navy and as
the Enmpl oyer was the last maritine enployer to expose Decedent
to asbestos, the Enployer is responsible for all of the benefits
awar ded herein.

ORDER
Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the followng
conpensation order. The specific dollar conputations of the

conpensation award shall be adm nistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. The Enmployer, as a self-insurer, shall pay to the
Decedent’s estate conpensation for his tenporary tota
disability from October 8, 1995 t hrough Oct ober 28, 1995, based
upon an average weekly wage of $790. 84, such conpensation to be
conputed in accordance with Section 8(b) of the Act.

2. Commenci ng on Novenber 5, 1995, and continuing until July
29, 1996, the Enployer shall pay to the Decedent’s estate
conpensation benefits for his permanent total disability, plus
t he applicabl e annual adjustnents provided in Section 10 of the
Act, based upon an average weekly wage of $790.84, such
conpensation to be conputed in accordance with Section 8(a) of
t he Act.

3. The Enpl oyer shall pay Decedent's wi dow, Joan M DeW ck,
("Claimant"), Death Benefits fromJuly 30, 1996, based upon the
Decedent’ s average weekly wage of $790.84, in accordance with
Section 9 of the Act, and such benefits shall continue for as
|l ong as she is eligible therefor.

4. The Enpl oyer shall reimburse or pay Cl ai rant reasonabl e
funeral expenses of $3,000.00, pursuant to Section 9(a) of the
Act .

(CX 12)

5. Interest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S.C. 81961
(1982), conputed fromthe date each paynment was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District
Director. Interest shall also be paid on the funeral benefits

untinely paid by the Enpl oyer.
6. The Enpl oyer shall furnish such reasonabl e, appropriate

and necessary nedi cal care and treatnment as the Claimant's work-
related injury referenced herein may require, even after the
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time period specified in the fifth Order provision above
commenci ng on Septenmber 29, 1995 CX 1-4), subject to the
provi sions of Section 7 of the Act.

7. Claimant's attorney shall file, within thirty (30) days
of receipt of this Decision and Order, a fully supported and
fully itemzed fee petition, sending a copy thereof to
Empl oyer's counsel who shall then have fourteen (14) days to
comment thereon. This Court has jurisdiction over those
services rendered and costs incurred after the informal
conference on Decenber 15, 1999.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:
Bost on, Massachusetts
DWD: dsr
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